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STATEMENT OF THE | SSUES

The issues are whether Respondent is guilty of failing to

al l ow i nspection of records, in violation of Sections 475.5015



and 475.25(1)(e), Florida Statutes; failing to conply with a
subpoena, in violation of Sections 455.227, 475.42(1)(h), and
475.25(1)(e), Florida Statutes; obstructing the enforcenent of
Chapter 475, in violation of Sections 475.42(1)(i) and
475.25(1)(e), Florida Statutes; and, if guilty of any of these
vi ol ati ons, what penalty should be inposed, pursuant to Rule
61J2-24. 001, Florida Adm nistrative Code.

PRELI M NARY STATEMENT

By Amended Adm ni strative Conpl aint dated August 17, 2001,
Petitioner alleged that Respondent was |last |icensed as a
vol untary inactive broker and Lakevi ew Marketing G oup, Inc.,
was fornerly registered as a Florida real estate broker.

The Anmended Adm nistrative Conplaint alleges that, on
February 10, 1998, Respondent, as agent for Flick Investnents,
Ltd., entered into a Non-binding Reservati on and Deposit Recei pt
Agreenment with Vernetta Lovett. The agreenment acknow edges that
Respondent received a $500 deposit toward the purchase of a
premanuf act ured hone and specified lot. The Amended
Adm ni strative Conplaint alleges that Respondent failed to place
the deposit immediately in his escrow account.

The Anended Administrative Conplaint alleges that, on
Cct ober 27, 1998, Respondent refused to allow Petitioner's
i nvestigator to conduct an office inspection and audit. The

Amended Adm nistrative Conplaint alleges that, on Novenber 3,



1998, Petitioner served Respondent with a subpoena duces tecum
seeki ng bank and reconciliation statenments for Respondent's real
estat e brokerage business. Respondent allegedly failed to
conply with the subpoena. The Anmended Admi nistrative Conpl ai nt
all eges that, on February 11, 1999, Respondent again refused to
allow Petitioner's investigator to conduct an audit of the
escrow account .

Count | of the Anended Admi nistrative Conplaint alleges
t hat Respondent has failed to deposit imediately trust funds,
in violation Rule 61J12-14. 010, Florida Adm nistrative Code, and
Section 475.25(1)(e), Florida Statutes.

Count 11 of the Amended Adm nistrative Conplaint alleges
t hat Respondent deposited personal funds with escrow funds, in
violation of Rule 61J12-14.008(1)(c), Florida Adm nistrative
Code, and Section 475.25(1)(e), Florida Statutes.

Count 111 of the Anended Adnministrative Conplaint alleges
that Respondent failed to allow inspection of records, in
viol ation of Sections 475.5015 and 475.25(1)(e), Florida
St at ut es.

Count 1V of the Amended Adm nistrative Conpl aint alleges
t hat Respondent failed to conply with a subpoena, in violation
of Sections 455.227, 475.42(1)(h), and 475.25(1)(e), Florida

St at ut es.



Count V of the Anended Admi nistrative Conplaint alleges
t hat Respondent obstructed the enforcenent of Chapter 475 or the
enforcenent of any lawful duty by any person acting under the
authority of Chapter 475, in violation of Sections 475.42(1) (1)
and 475.25(1)(e), Florida Statutes.
Respondent tinmely requested a hearing.
In the Joint Response to the Pre-Hearing Order filed
June 14, 2002, the parties reduced the issues to those stated in
Counts 111, IV, and V of the Anmended Adm ni strative Conplaint.
At the hearing, Petitioner called one witnesses and of fered
into evidence six exhibits: Petitioner Exhibits 1-6.
Respondent called three witnesses and offered into evidence two
exhi bits: Respondent Exhibits 1-2. All exhibits were adm tted.
The court reporter filed the transcript on August 2, 2002.
Petitioner filed a proposed recommended order on August 12,
2002.

FI NDI NGS OF FACT

1. Respondent is 71 years old and has been |icensed as a
real estate broker since 1956. From April 15, 1996, through
March 31, 1999, Respondent was an active |licensed real estate
broker. On April 1, 1999, through the present, Respondent's
i cense becane involuntary inactive due to nonrenewal .

2. In early 1998, Respondent, on behalf of another

devel oper, approached Jerry Flick and asked if he wanted to sel



certain land. M. Flick replied that he did not, but proposed
t hat Respondent help himsell prefabricated homes. Al though he
| acked lots on which to place the homes, M. Flick stated that

| ocal governnments woul d make avail abl e "t ax-deeded” | ots for

t hese affordabl e homes.

3. Respondent agreed to handle the sales of the
prefabricated honmes. Respondent hired five sal es agents and
used brochures supplied himby M. Flick and the manufacturer.
As instructed by M. Flick, Respondent and his staff offered the
prefabricated hones, exclusive of lots, at $69, 900 each.

4. About one week after sales started, Respondent opened,
under the nanme of Lakeview Marketing Goup, Inc. (Lakeview), one
escrow bank account and one business bank account. He all owed
M. Flick's associate, Ruth Bidash, to handl e the banking
responsibilities, including the depositing of custoners' escrow
deposi ts.

5. From April 15, 1996, through July 14, 1998, Lakevi ew
Mar keti ng Group, Inc. (Lakeview), was a regi stered broker
corporation. Between these dates, Respondent served as the
regi stered, qualifying broker of Lakeview. 1In this capacity,
Respondent and Lakevi ew have handl ed the marketing of three rea
estate projects.

6. In the first 30 days, working seven days a week,

Respondent and his sales staff had sold 60 prefabricated hones.



At this time, M. Flick told Respondent that the prefabricated
homes were nore expensive than he had thought, and Respondent
and his sales staff needed to raise the unit sale price, even
for existing contracts, by $10, 000.

7. The only copies of agreenents are between Lakeview, as
agent for Flick Investnents, Ltd., and Vernetta A Lovett. The
first agreenent is a Non-Binding Reservation and Deposit Recei pt
Agreenent for $69,900 and dated January 21, 1998. The subjects
of this agreenent are a "house and lot" that are described only
as "1320 NNW 53rd St." and "Moddel[:] Crestview " The
Crestview is a nodel of prefabricated honme that initially sold
for $69,900. This agreenment requires purchasers to make escrow
checks payable to Lakeview s escrow account.

8. The second agreenent is a Purchase and Sal e Agreenent
bet ween Lakevi ew, as agent for Flick Investnents, Ltd., and
Lovett for $69, 900 and dated February 10, 1998. The subjects of
this agreenent are |lot 32, block 3, of the Pal m Park
subdi vi sion, as recorded in Dade County Plat Book 44, page 24,
and the "Crestview nodel dwelling unit which has been
constructed by Seller on that lot (the lot and dwelling unit
hereafter referred to as the 'Property’ . . .." This agreenent
requi res purchasers to nake escrow checks payable to Lakevi ew.

9. Lakeview held all of the escrow deposits for all of the

sal es made by Respondent and his staff. Probably, these sales



were exclusively of prefabricated homes. Respondent testified
that the sal es consisted exclusively of prefabricated hones,

al though, on its face, the Lovett contract is for a
prefabricated honme and | and. The Lovett contract is for a price
probably attributable entirely to the |and. Perhaps a | ocal
governnment may have supplied the land for free due to the

af f or dabl e-housi ng offered by this program

10. None of the contracts ever closed. Respondent seens
to have borne substantial expenses fromthis failed venture,
even though his participation was limted to 2.5 percent of the
sal es price. The banking records for Lakeview do not suggest
nmet i cul ous bookkeepi ng.

11. Followi ng the receipt of two conplaints concerning the
fail ed sales program including clains of unreturned escrow
deposits, Petitioner's investigator contacted Respondent and
supplied himwi th a copy of the conplaints, one of which cane
fromM. Flick. Respondent refused to allow the investigator to
conduct an office inspection and audit. |nstead, Respondent
agreed to neet the investigator, but only at the office of, and
in the presence of, Respondent's attorney. Respondent cl ai ned
that Petitioner |acked any jurisdiction because the sales
programdi d not involve real estate.

12. After not obtaining any business records from

Respondent voluntarily, on October 30, 1998, Petitioner served



Respondent with a subpoena duces tecum denandi ng vari ous
docunents by Novenber 20, 1998. The subpoena states that it is
i ssued pursuant to Section 455.223, Florida Statutes, and that
the recipient "shall respond to this subpoena as directed unless
excused by the party who requested the issuance of the subpoena
or by order of [Petitioner]." The only response that Petitioner
received was a notion to quash subpoena, which Respondent's
attorney filed with Petitioner. The record does not reveal when
the notion was served or filed. The notion again asserted that
Lakevi ew and Popkin were not engaged in the practice of real
estate. The record does not reveal what, if any, action
Petitioner took in response to the notion.

13. Neither Petitioner nor any other authority ever
excused conpliance with the subpoena. Wen Petitioner's
investigator attenpted to pursue the matter wi th Respondent,
after the deadline for production had passed, Respondent
t hreatened a personal |awsuit against himand told himto go
"fuck"” hinself. (Respondent apol ogi zed at the hearing for his
i nt enperate renmark.)

14. On Decenber 22, 1998, Petitioner subpoenaed the
Lakevi ew bank records directly fromthe bank. The bank supplied
t he subpoenaed i nfornmation.

15. The sole evidence that Petitioner produced for the

cost of the investigation is 16 hours of the investigator's



time. The cost of this tine is $32 per hour, for a total of
$512.

CONCLUSI ONS OF LAW

16. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter. Section 120.57(1),
Florida Statutes. (Al references to Sections are to Florida
Statutes.)

17. Section 475.5015 provides:

Each broker shall keep and nake avail able to
t he departnent such books, accounts, and
records as will enable the departnent to

det erm ne whether such broker is in
conmpliance wth the provisions of this
chapter. Each broker shall preserve at

| east one | egible copy of all books,
accounts, and records pertaining to her or
his real estate brokerage business for at

| east 5 years fromthe date of receipt of
any noney, fund, deposit, check, or draft
entrusted to the broker or, in the event no
funds are entrusted to the broker, for at

| east 5 years fromthe date of execution by
any party of any listing agreenment, offer to
purchase, rental property managenent
agreenent, rental or |ease agreement, or any
other witten or verbal agreenent which
engages the services of the broker. [|f any
br okerage record has been the subject of or
has served as evidence for litigation,

rel evant books, accounts, and records nust
be retained for at least 2 years after the
conclusion of the civil action or the

concl usi on of any appel | ate proceedi ng,

whi chever is later, but in no case |ess than
a total of 5 years as set above. Disclosure
docunents required under ss. 475.2755 and
475.278 shall be retained by the real estate
licensee in all transactions that result in



18.

a witten contract to purchase and sell real
property.

Section 455.227(1)(q) provides that the Florida Real

Estate Conm ssion may inpose discipline if a licensee is guilty

of :

19.

Viol ating any provision of this chapter, the
appl i cabl e professional practice act, a rule
of the departnent or the board, or a |awful
order of the departnent or the board, or
failing to comply with a lawfully issued
subpoena of the departnent.

Section 475.42(1)(h) and (i) provides:

(h) No person shall fail or refuse to
appear at the tinme and place designhated in a
subpoena i ssued with respect to a violation
of this chapter, unless because of facts
that are sufficient to excuse appearance in
response to a subpoena fromthe circuit
court; nor shall a person who is present
before the comm ssion or a nenber thereof or
one of its authorized representatives acting
under authority of this chapter refuse to be
sworn or to affirmor fail or refuse to
answer fully any question propounded by the
comm ssion, the menber, or such
representative, or by any person by the
authority of such officer or appointee; nor
shal | any person, so being present, conduct
herself or hinmself in a disorderly,

di srespectful, or contunmaci ous nmanner.

(1) No person shall obstruct or hinder in
any manner the enforcenent of this chapter
or the performance of any |lawful duty by any
person acting under the authority of this
chapter or interfere with, intimdate, or

of fer any bribe to any nenber of the

conmm ssion or any of its enpl oyees or any
person who is, or is expected to be, a

Wi tness in any investigation or proceeding
relating to a violation of this chapter.

10



20. Section 475.25(1)(e) provides that the Florida Real
Est at e Conmi ssion nmay inpose discipline for any violation of
Chapter 455 or 475, Florida Statutes. Section 455.227(3)(a)
aut hori zes the inposition of costs:

In addition to any other discipline inposed
pursuant to this section or discipline

i nposed for a violation of any practice act,
t he board, or the departnent when there is
no board, may assess costs related to the

i nvestigation and prosecution of the case
excl uding costs associated with an
attorney's tine.

21. Petitioner nust prove the material allegations by

cl ear and convinci ng evidence. Departnent of Banking and

Fi nance v. Gsborne Stern and Conpany, Inc., 670 So. 2d 932 (Fl a.

1996) and Ferris v. Turlington, 510 So. 2d 292 (Fla. 1987).

22. Petitioner has proved that Respondent failed to all ow
i nspection of records, in violation of Sections 475.5015 and
475.25(1)(e).

23. Respondent contends that Petitioner had no right to
i nspect these records because Respondent and Lakevi ew were not
engaged in the sale of real estate and, thus, Petitioner's
i nvestigator |acked the jurisdiction to inspect the records.
The Lovett contract, on its face, involves real estate. This
fact alone suffices to allow Petitioner's investigator to obtain
access to the records to investigate a conplaint. Although

Petitioner has not proved the contract, or any other, actually

11



involved real estate, the apparent involvenent of real estate
nmust be sufficient to vest Petitioner with jurisdiction to
i nspect the records. For this reason, it is unnecessary to
address Petitioner's alternative contention, which is that it
al ways has jurisdiction to inspect any and all records of al
licensed real estate entities.

24. Petitioner has failed to prove that Respondent fail ed
to conply with a subpoena, in violation of Sections 455. 227,
475.42(1)(h), and 475.25(1)(e). This is a separate and distinct
all eged violation fromthe failure to all ow i nspection of
records, but the proof fails to establish the elenents of this
of f ense.

25. Section 455.223 provides:

For the purpose of any investigation or
proceedi ng conducted by the departnent, the
departnent shall have the power to
adm ni ster oaths, take depositions, nmake

i nspections when authorized by statute,

i ssue subpoenas which shall be supported by
affidavit, serve subpoenas and ot her
process, and conpel the attendance of

wi t nesses and the production of books,
papers, docunents, and ot her evidence. The
departnent shall exercise this power on its
own initiative or whenever requested by a
board or the probabl e cause panel of any
board. Challenges to, and enforcenent of,

t he subpoenas and orders shall be handl ed as
provided in s. 120.569.

26. Section 120.569(2)(k)1. provides:
Any person subject to a subpoena nmay, before

conpliance and on tinely petition, request

12



the presiding officer having jurisdiction of
the dispute to invalidate the subpoena on
the ground that it was not |lawfully issued,
i s unreasonably broad in scope, or requires
the production of irrelevant material.

27. Respondent referred the subpoena to his attorney, who
filed a notion to quash. Although the record is silent as to
whet her the notion was tinely, Petitioner has failed to prove
that it was untinely. Wthout resolving the |egal defense
rai sed by Respondent's attorney, Petitioner cannot predicate
discipline on the failure of Respondent or his attorney to
produce docunents.

28. Petitioner has failed to prove that Respondent
ot herwi se obstructed the enforcenment of Chapter 475 or the
enforcenment of any |awful duty by any person acting under the
authority of Chapter 475, in violation of Sections 475.42(1) (i)
and 475.25(1)(e). The obstructive incidents are those discussed
i mredi at el y above.

29. Admtting that it did not prove Count |, Petitioner
contends in its proposed recomrended order that it proved the
al l egations of Count |1--that Respondent deposited persona
funds with escrow funds, in violation of Rule
61J12-14.008(1)(c), Florida Adm nistrative Code, and Section

475.25(1)(e). The Joint Response to the Pre-Hearing Order did

not preserve this issue.

13



30. Rule 61J2-24.001, Florida Admi nistrative Code,
provi des the applicable penalty guidelines for these violations.
Rul e 61J2-24.001(4)(f) applies to the violation of any provision
of Chapter 475 or 455, Florida Statutes. The penalties under
Rul e 61J2-24.001(4)(f) range froman ei ght -year suspension to
revocation and a $1000 fine. However, Rule 61J2-24.001(4)(cc)
best describes the offense proved in this case because it
applies to the failure to respond to a subpoena, which is a
vi ol ation of Section 475.42(1)(h). Refusing to conply with a
subpoena is conparable to refusing to allow an inspection and
audit. The penalties under Rule 61J2-24.001(4)(cc) range froma
$1000 fine and a six-nonth suspension to a five-year suspension.
31. Respondent is obviously nearing the end of a |ong
pr of essi onal career, which, to this point, has not been
bl em shed by the inposition of any discipline. These years of
good service provide the context for his belligerence with
Petitioner's investigator and, thus, for the appropriate
di sci pl i ne, which should not exceed a $1000 adm nistrative fine,
30-day suspension, and costs of $512.

RECOMVENDATI ON

It is
RECOVMENDED t hat the Florida Real Estate Comm ssion enter a
final order finding Respondent guilty of failing to all ow

i nspection of records, in violation of Sections 475.5015 and

14



475.25(1)(e), Florida Statutes, but not of the other charges in

t he Anmended Admi nistrative Conplaint, and inposing a 30-day

suspensi on, $1000 admi nistrative fine, and $512 cost assessnent.
DONE AND ENTERED this 14th day of August, 2002, in

Tal | ahassee, Leon County, Florida.

ROBERT E. MEALE

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl . us

Filed with the Cerk of the
Di vi sion of Adm nistrative Hearings
this 14th day of August, 2002.

COPI ES FURNI SHED:

Jack Hisey, Deputy Division Director
D vision of Real Estate
Depart ment of Business and
Pr of essi onal Regul ati on
400 West Robi nson Street
Post O fice Box 1900
Olando, Florida 32802-1900

Dean Saunders, Chairperson

Fl ori da Real Estate Comm ssion

Depart ment of Busi ness and
Prof essi onal Regul ati on

400 West Robi nson Street

Post O fice Box 1900

Ol ando, Florida 32802-1900
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Hardy L. Roberts, 111, General Counsel
Depart ment of Busi ness and
Pr of essi onal Regul ati on
Nort hwood Centre
1940 North Monroe Street
Tal | ahassee, Florida 32399-2202

Donna K. Ryan

Seni or Attorney

Departnment of Busi ness and
Pr of essi onal Regul ati on

Legal Section--Suite N 308

Hur st on Buil ding North Tower

400 West Robi nson Street

Ol ando, Florida 32801-1772

Frank M Marks

Richard J. D az, P.A

3127 Ponce de Leon Boul evard
Coral Gables, Florida 33134

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this recommended order. Any exceptions
to this recormended order nmust be filed with the agency t hat
will issue the final order in this case.
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